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RUVE, Judge: These consolidated cases were heard pursuant
to the provisions of section 7463 of the Internal Revenue Code
in effect when the petitions were filed. Pursuant to section

7463(b), the decisions to be entered are not reviewabl e by any

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned $2,300 and $1, 943 deficiencies in
petitioner’s 2004 and 2005 Federal incone taxes, respectively.
The issue for decision is whether the $12,621 petitioner received
in 2004 and the $12,952 petitioner received in 2005 for her
interest in her former husband’s mlitary retirenment pension are
i ncl udabl e in her gross incone.

Backgr ound

These cases were submtted fully stipulated in accordance
with Rule 122. The stipulations of fact and the attached
exhibits are incorporated herein by this reference. At the tine
the petitions were filed, petitioner resided in Ceorgia.
Petitioner married Douglas H Strand (M. Strand) on Cctober 15,
1960. Nearly 20 years later petitioner and M. Strand separated
and declared their marriage irretrievably broken. On My 8,
1980, petitioner and M. Strand entered into a Property
Settl ement Agreenent (agreenent) filed in the Superior Court,
State of Washi ngton, County of Spokane (superior court).? 1In

pertinent part, the agreenent states:

2 Washington is a community property State.
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It is understood that the Husband is receiving fromthe
Federal Governnment a nonthly retirenent payment. This
mont hly paynment arises fromthe mlitary service of the
Husband. Husband expressly prom ses and agrees that he
will instruct the appropriate branch or departnent of
the U S. Arny to pay to Wfe one-half of 75% of the
nmont hl y anount received or to be received by Husband.
[Tl his amount to Wfe will increase as there is any

i ncrease made in paynents to Husband and simlarly if
Husband’ s paynent shoul d be reduced for any reason,
then the one-half of 75% woul d be reduced accordingly.
Husband agrees that the assignnment to Wfe of the one-
hal f of 75% of all future paynents shall be irrevocable
until the death of Wfe or upon the Wfe becom ng
remarried. * * *

The coupl e divorced on August 28, 1980. The superior court
Decree of Dissolution of Marriage (decree) ratified, confirmnmed
and approved the agreenent in all respects.

A year after their divorce, the Suprene Court held that
mlitary retirement pay was not property subject to division upon

marital dissolution under community property laws. MCarty v.

McCarty, 453 U. S. 210 (1981). 1In the light of the Suprene
Court’s decision in MCarty, M. Strand sought nodification of
the agreenment in superior court. On June 2, 1982, the superior
court determned that “the criteria for retroactive application

of McCarty v. MCarty are not applicable in this case” and not

only found that the decree should be kept in full force but also
enphasi zed that “The mlitary pension paynents to petitioner are

property and not nmintenance.”?3

3 In Septenber 1982, in response to McCarty, Congress
enacted the Uniformed Services Forner Spouses’ Protection Act
(continued. . .)
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I n Septenber 1986 the Departnent of the Arny, per
petitioner’s request, determ ned that petitioner was entitled to
begin receiving direct paynents “for division of property from
the U S. Arny retired pay of Douglas H Strand”. The direct
paynents were to begin on or about August 1986.

For taxable years 2004 and 2005 petitioner received paynents
fromthe Defense Finance and Accounting Service (DFAS) of $12,621
and $12, 952, respectively, for her interest in M. Strand s
mlitary retirenment pension. DFAS issued to petitioner Forns
1099-R, Distributions From Pensions, Annuities, Retirenent or
Profit-Sharing Plans, |IRAs, Insurance Contracts, etc., for 2004
and 2005 which indicated that the $12,621 and $12, 952 paynents
were both the gross distributions and taxable anmounts for 2004
and 2005, respectively.

On petitioner’s tinmely filed Forns 1040, U.S. | ndividual
| nconme Tax Return, for both 2004 and 2005, she did not report the
paynents received from DFAS. On January 16 and August 20, 2007,
respondent issued to petitioner notices of deficiency for 2004

and 2005, respectively. Respondent determ ned that petitioner

3(...continued)
(USFSPA) as part of the Dept. of Defense Authorization Act, 1983,
Pub. L. 97-252, sec. 1002, 96 Stat. 730-738 (1982), which
authorized State courts to treat mlitary retirenment pay in
accordance wth State |law, thereby allowing State courts to
consider mlitary pensions as comunity assets for distribution
in divorce proceedi ngs. USFSPA was made retroactive to the day
before McCarty was decided (i.e., June 25, 1981). 1d.
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failed to report the $12,621 and $12,952 paynents in her gross
i nconme for 2004 and 2005, respectively.*
Petitioner tinely filed petitions contesting the notices of
deficiency. The cases were consolidated for trial, briefing and
opi ni on on Septenber 10, 2008.

Di scussi on

Goss incone is defined as “all incone from whatever source
derived” unless otherw se specifically excluded. Sec. 61(a).
Specifically included in gross incone are anounts derived from
pensions. Sec. 61(a)(11). “A mlitary retirenment pension, |ike
ot her pensions, is sinply a right to receive a future incone

streamfromthe retiree’s enployer.” Eatinger v. Conm Ssioner,

T.C. Meno. 1990-310; see also Mtchell v. Comm ssioner, 131 T.C.

. ___(2008) (slip op. at 7) (“Mlitary retired pay
constitutes a pension wthin the nmeaning of * * * [section
61(a)(11)]."); secs. 1.61-2(a)(1), 1.61-11(a), Inconme Tax Regs.
Al though State | aw determ nes the nature of a property
interest, Federal |aw determ nes the Federal taxation of that

property interest. Mtchell v. Conm ssioner, supra at (slip

op. at 7) (citing United States v. Mtchell, 403 U S 190, 197

(1971)). Tax liability for income fromproperty attaches to the

“1In the notice of deficiency for tax year 2004, respondent
al so disallowed petitioner’s clainmed $12 nedical expense
deduction. Petitioner, however, has not contested this
adj ustnent, and consequently we deemit conceded. See Rule
34(b) (4).
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owner of the property. Blair v. Conmm ssioner, 300 US. 5, 12

(1937).

Petitioner argues that the paynents nmade to her from M.
Strand’s mlitary retirenment pension are not includable in her
gross i ncone because the paynents were received as a division of
property, rather than as alinony, and therefore are not taxable
to her under section 1041. Petitioner further asserts that
because taxes were withheld fromthe total gross distribution
from DFAS before her separate share was cal cul ated, any tax she
is required to pay amounts to double taxation.?®

In 1980, the year of petitioner and M. Strand s divorce,
the law of the State of Washington was that a mlitary pension
was conmmunity property to the extent that community funds had
been invested in it and it was before the court for consideration

in a dissolution proceeding. WIlder v. Wlder, 534 P.2d 1355,

> Petitioner also theorizes that since she “has not been
requi red before now, 2004 and 2005, to pay any Federal I|ncone Tax
on the noni es received by her pursuant to * * * [the agreenent]”,
she shoul d not now be treated any differently. However, each tax
year stands on its own and nust be separately considered. Haeder
v. Comm ssioner, T.C Meno. 2001-7 (citing United States v.
Skelly Ol Co., 394 U S. 678, 684 (1969)).

Petitioner’s position is in the nature of an argunent for
equitable estoppel. It is well settled, however, that the
Commi ssi oner cannot be estopped fromcorrecting a m stake of | aw,
even where a taxpayer nmay have relied to his detrinment on that
m stake. Dixon v. United States, 381 U S. 68, 72-73 (1965); Auto
Cub of Mch. v. Conm ssioner, 353 U S. 180, 183-184 (1957); see
al so Massaglia v. Conmm ssioner, 286 F.2d 258, 262 (10th G
1961), affg. 33 T.C. 379 (1959); Zuanich v. Comm ssioner, 77 T.C.
428, 432-433 (1981).
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1357 (Wash. 1975); see also In re Marriage of Groux, 704 P.2d

160, 161 (Wash. C. App. 1985) (“Before 1981, the Washi ngton
Suprenme Court recognized that a mlitary pension was comunity
property to the extent that community funds or comunity | abor
have been invested and, as such, could be divided.”). 1In
accordance with the agreenent and incident to the divorce, we
find that petitioner received, as her separate property, rights
to and an interest in M. Strand’s mlitary retirenent pension.

Cenerally, no gain or loss is recognized on a transfer of
property froman individual to a former spouse, but only if the
transfer is incident to the divorce. Sec. 1041(a). However, “It
is arguable that section 1041 has no application to an equal -in-
val ue division of the property of a marital community, since

there is no transfer of property but only a partition of the

community.” Weir v. Conmm ssioner, T.C. Meno. 2001-184 (citing
Comm ssioner v. MIls, 183 F.2d 32, 34 (9th CGr. 1950), affg. 12

T.C. 468 (1949), and Walz v. Conmm ssioner, 32 B.T.A 718, 720

(1935)). In any event, section 1041 is inapplicable to any
transfer in 1980 incident to either the agreenent or the decree,
since any such transfer would be pursuant to an instrunent that
predates the effective date of section 1041. See Deficit
Reduction Act of 1984, Pub. L. 98-369, sec. 421, 98 Stat. 793

(addi ng section 1041, generally effective for transfers after
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July 18, 1984, but in sone cases effective for transfers after
Decenber 31, 1983).

In Weir v. Conm ssioner, supra, discussing the division of

community property incident to divorce that occurred before the
enact nent of section 1041, we stated:
Law predating section 1041 establishes that, in

the case of an approxi mately equal division of

comunity property on divorce, no gain is recognized on

the theory that no sale or exchange has occurred but

only a nontaxable partition, and the basis of the

property set aside for each spouse is its basis to the

comunity prior to the divorce. * * *
Petitioner is correct when she asserts that the actual transfer
of the property right is not a taxable event. Thus, in 1980
petitioner recognized no gain (or |loss) on receipt of her
separate property rights in M. Strand’ s mlitary retirenment
pensi on. But because the community, and therefore petitioner,
has no basis in the mlitary retirement pension, the inconme from
the property transferred is a taxable distribution, on which
petitioner is responsible to pay inconme taxes. Accordingly, the
mlitary retirenment pension paynents she received are includable
in gross incone. Sec. 61(a)(11); sec. 1.61-11(a), Incone Tax
Regs.

Wth respect to petitioner’s alternative assertion that her

paying tax on the mlitary retirenment pension paynents woul d

anount to double taxation, the record is devoid of any evidence
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t hat doubl e taxation would occur.® Petitioner has not offered
any evidence to establish what anmount, if any, of the pension
paynments was included in M. Strand s taxable incone.
Consequently, we find her assertion to be without nerit.

I n conclusion, we hold that the $12,621 and $12, 952 pensi on
paynments nmade directly to petitioner in 2004 and 2005,
respectively, were made in accordance with her separate property
interest in M. Strand’s mlitary retirenent pension and are
i ncludable in petitioner’s gross incone for the year in which
they were received.

We have considered all of the parties’ argunments; and to the
extent we have not specifically addressed them we conclude them
to be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sions will be entered

for respondent.

5 W note that “Congress anended the definition of
‘di sposable retired pay’ such that the disposable retired pay is

not reduced by incone taxes withheld.” Mtchell v. Conm ssioner,
131 T.C. ___, __ (2008) (slip op. at 10) (citing 10 U S.C sec.
1408(a)(4) (Supp. 1l 1991), and the National Defense

Aut hori zation Act for Fiscal Year 1991, Pub. L. 101-510, sec.
555(b) (3), (e)(2), 104 stat. 1569, 1570 (1990)). This anendnent,
however, is effective only for divorces entered into on or after
Feb. 3, 1991. 1Id.



