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CARLUZZO, Special Trial Judge: This case was heard

pursuant to the provisions of section 7463.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant period. Rule references are to the Tax Court Rul es of
Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

In a notice of deficiency dated April 12, 2006, respondent
determ ned deficiencies in petitioners’ incone taxes and

penalties as foll ows:

Penal ty
Year Defi ci ency Sec. 6662(a)
2003 $11, 821 $2, 364. 20
2004 12, 889 2,577.80

The issues for decision are: (1) Wiether petitioners are
entitled to deductions for unrei nbursed enpl oyee busi ness
expenses for 2003 and 2004; (2) whether petitioners properly
reported deductions related to a | awn care business for 2003 and
2004; (3) whether petitioners are entitled to a loss froma
farmng activity for 2004; (4) whether petitioners are entitled
to deductions for charitable contributions for 2003 and 2004; (5)
whet her petitioners understated incone earned in the |awn care
busi ness for 2003; and (6) whether petitioners are |liable for
section 6662(a) accuracy-related penalties for 2003 and 2004.

Backgr ound

Sone of the facts have been stipulated and are so found.
Petitioners are, and were at all tinmes relevant, married to each
other. At the tinme the petition was filed, they resided in

Tennessee.
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Petitioners are nenbers of the Slayden Baptist Church.
Contributions they nmade to that church during each year in issue
were routinely made by check.

Petitioners’ Enploynent and Farm ng Activity

At all tinmes relevant, Johnny D. Foriest (petitioner) was
enpl oyed as a firefighter by the Gty of Di ckson, Tennessee.
During each year in issue he contributed to a common neal fund
for meals consuned at the firehouse. He also incurred expenses
for maintaining and cleaning his firefighter uniforns.

Petitioner was also the sole proprietor of a |lawn care
busi ness that he operated during 2003 (as well as for years
bef ore 2003) under the nane Spoon’s Lawn Care (Spoon’s).
Petitioner maintained a busi ness checking account for Spoon’s
(the business account). During 2003 deposits totaling $14, 589
were made to the business account. Inconme and expenses
attributable to Spoon’s are shown on a Schedule C, Profit or Loss
From Busi ness, included with petitioners’ Federal incone tax
return for each year in issue. Petitioner sold Spoon’s at the
end of 2003.

At all tinmes relevant, petitioners |ived on what petitioner
describes as a “famly farnmi. The property is owned by Candy L.
Foriest’s parents, who apparently conducted sonme farmng activity

on the property during years preceding the years in issue. 1In
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Novenmber 2004 petitioner purchased two heifers for a total cost
of $1, 580.

It cannot be determ ned whether, or if so how, Candy Fori est
was enpl oyed during the years in issue. The wage incone
($260, 145) reported on petitioners’ 2004 Federal incone tax
return strongly suggests that she was enpl oyed during that year
but the record is conpletely silent on the point.

Petitioners’ Federal |ncone Tax Returns

Petitioners filed a tinely joint Federal inconme tax return
for each year in issue. Both returns were prepared by a
prof essional inconme tax return preparer.

1. 2003

As relevant here, petitioners’ 2003 return includes a
Schedule A, Item zed Deductions, a Form 2106, Enpl oyee Busi ness
Expenses, relating to petitioner’s enploynent as a firefighter,
and a Schedul e C on which inconme and expenses attributable to
Spoon’s are reported.

Anmong ot her things, on the Schedule A petitioners clained a
$4, 024 deduction for unreinbursed enpl oyee busi ness expenses.?
O this anmount, $2,040 is identified as neal s expenses (after the
application of section 274(n)), $260 is identified nerely as
“busi ness expenses”, $210 is identified as union dues, and $1,514

is identified as “uniforns for work”.

2This is the anbunt before the application of sec. 67(a).
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On the Schedule C petitioners clained a $2,760 deduction for
vehi cl e expenses, a $30,366 deduction for depreciation and
section 179 expense, a $250 deduction for |egal and professional
services, a $501 deduction for supplies, and a $990 deduction for
ot her expenses.?

2. 2004

As relevant here, petitioners’ 2004 return includes a
Schedule A, a Form 2106 relating to petitioner’s enploynent as a
firefighter, a Schedule C on which expenses attributable to
petitioner’s | awn care business are reported, and a Schedule F
Profit or Loss From Farm ng, on which the incone and expenditures
attributable to petitioner’s 2004 farmng activity are reported.

Anmong ot her things, on the Schedule A petitioners clained a
$4, 390 deduction for unreinbursed enpl oyee busi ness expenses.*
O this anmount, $2,040 is identified as nmeal s expenses (after the
application of section 274(n)), $260 is identified merely as
“busi ness expenses”, $510 is identified as union dues, and $1, 580
is identified as “uniforms for work”.

On the 2004 Schedule C petitioners clained a $7, 686
deduction for depreciation and section 179 expense as well as a

$245 deduction for repairs and mai ntenance. Petitioners,

3Petiti oners now concede that the depreciation and sec. 179
expense deduction reported on the 2003 Schedule C is overstated.

“This anpbunt is before the application of sec. 67(a).
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however, did not report any inconme fromgross receipts or sales
on their Schedule C. The $7,931 net | oss shown on the Schedule C
is taken into account in the conputation of the adjusted gross
i ncome reported on petitioners’ 2004 return.

On the Schedule F petitioners clained a net |oss of $24, 116,
of which $19,785 is attributable to a depreciation and section
179 expense deduction, $492 is attributable to a deduction for
repai rs and mai ntenance, and $1,131 is attributable to a
deduction for other expenses. Although there is no inconme
reported on the Schedule F, $2,708 is shown as cost of goods
sol d.

The Notice of Deficiency

Sonme of the adjustnments nmade in the notice of deficiency
have been agreed to between the parties or conceded, and ot her
adj ustnents are conputational. Those adjustnments will not be
di scussed.

For 2003 respondent disallowed: (1) Al unreinbursed
enpl oyee expenses, with the exception of union dues, clainmd on
the Schedule A; (2) the entire charitable contribution deduction;
and (3) all of the Schedul e C deductions |isted above.

For 2004 respondent disallowed: (1) Al unreinbursed
enpl oyee expenses, with the exception of $210 for union dues;

(2) the entire charitable contribution deduction; (3) all of the
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Schedul e C deductions |isted above; and (4) all of the Schedule F
deductions |isted above.

For each year respondent al so i nposed a section 6662(a)
accuracy-rel ated penalty on several grounds, including
“negligence or disregard of rules or regulations” and
“substantial understatenent of inconme tax”.

Di scussi on

As we have observed in countless opinions, deductions are a
matter of |egislative grace, and the taxpayer bears the burden of
proof to establish entitlement to any claimed deduction.® Rule

142(a); I NDOPCO, Inc. v. Conmm ssioner, 503 U.S. 79, 84 (1992);

New Colonial Ice Co. v. Conm ssioner, 292 U S. 435, 440 (1934).

This burden requires the taxpayer to substantiate deductions
cl ai mred by keepi ng and produci ng adequate records that enable the
Comm ssioner to determne the taxpayer’s correct tax liability.

Sec. 6001; Hradesky v. Conm ssioner, 65 T.C. 87, 90 (1975), affd.

per curiam 540 F.2d 821 (5th Gr. 1976); Meneguzzo V.

Commi ssioner, 43 T.C 824, 831-832 (1965). A taxpayer claimng a

deduction on a Federal inconme tax return nust denonstrate that
t he deduction is allowable pursuant to sone statutory provision
and nust further substantiate that the expense to which the

deduction rel ates has been paid or incurred. See sec. 6001;

SPetitioners do not claimthat the provisions of sec.
7491(a) are applicable, and we proceed as though they are not.
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Hr adesky v. Commi ssioner, supra; sec. 1.6001-1(a), |ncone Tax

Regs.

Except for the deductions for charitable contributions, the
types of deductions here in dispute are allowable, if at all,
under section 162(a). That section generally allows a deduction
for ordinary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business. The term
“trade or business” as used in section 162(a) includes the trade

or business of being an enployee. Primuth v. Conm ssioner, 54

T.C. 374, 377-378 (1970); Christensen v. Conm ssioner, 17 T.C.

1456 (1952). The determ nation of whether an expenditure
satisfies the requirenents for deductibility under section 162 is

a question of fact. See Conm ssioner v. Heininger, 320 U S. 467,

475 (1943). 1In general, an expense is ordinary if it is
consi dered normal, usual, or customary in the context of the

particul ar business out of which it arose. See Deputy v. du

Pont, 308 U.S. 488, 495 (1940). Odinarily, an expense is
necessary if it is appropriate and hel pful to the operation of

the taxpayer’s trade or business. See Conm ssioner v. Tellier,

383 U.S. 687 (1966); Carbine v. Conm ssioner, 83 T.C. 356, 363

(1984), affd. 777 F.2d 662 (11th Cr. 1985). On the other hand,
section 262(a) generally disallows a deduction for personal,

living, or famly expenses.
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Set agai nst these fundanental principles, we turn our
attention first to the deductions here in dispute.

A. D sput ed Deducti ons

1. Unrei nbursed Enpl oyee Busi ness Expense Deducti on

The unrei nmbursed enpl oyee busi ness expense deducti on
petitioners clained for each year in issue relates to
petitioner’s enploynent as a firefighter and consists of four
conmponents: (1) Unreinbursed incidental expenditures of $260 for
2003 and $260 for 2004; (2) union dues of $210 for 2003 and $510
for 2004; (3) expenses for neals petitioner consuned at the
firehouse; and (4) expenses for uniform mai ntenance. W consi der
each in the order just listed.

a. Unr ei nbursed | nci dental Expenditures

The unrei mbursed busi ness expense deduction clainmed for each
year includes anounts attributable to incidental expenditures
such as batteries for flashlights and other work supplies. For
each year, the deduction was disallowed for |ack of
substantiation, and at trial petitioners failed to present any
docurent ary evi dence to substantiate the $260 deduction cl ai ned
for both 2003 and 2004. W accept petitioner’s testinony that
sone anounts were expended for certain itens; but in the absence
of any docunents supporting the anounts so expended, we find

that petitioners are allowed a $50 deduction for incidental
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expenditures for each year. See Cohan v. Conm ssioner, 39 F.2d

540 (2d Gir. 1930).

b. Uni on Dues

Petitioners claimunrei nbursed enpl oyee busi ness expense
deductions for union dues of $210 and $510 in 2003 and 2004,
respectively. Respondent concedes that petitioners are
entitled to a $210 deduction for union dues for each year in
i ssue. That |eaves $300 in dispute for 2004.

Petitioners have failed to present any evidence that they
actually paid nore than $260 for union dues in 2004. It would
seemthat witten substantiation for such an expense is readily
avai lable. In the absence of witten substantiation, petitioners
are not entitled to a deduction for union dues for 2004 in excess
of the anobunt respondent conceded.

c. Meal s Expenses

Petitioner contributed to a fund that was used to purchase
food for nmeals that he consuned while on duty at the firehouse.
Cenerally, the cost of a taxpayer’s neals are nondeducti bl e
personal expenses, unless the expense of the neal is incurred
while the taxpayer is traveling away from hone for business
pur poses. See secs. 162(a)(2), 262(a). |If, however, a fire
departnent requires its firefighter-enpl oyees as a condition of
enpl oynent to nmake contributions into a comon neal fund, then

t hose contributions qualify as deductible ordinary and necessary
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busi ness expenses. See, e.g., Sibla v. Conm ssioner, 68 T.C.

422, 432 (1977), affd. 611 F.2d 1260 (9th Gr. 1980): Belt v.

Conmi ssioner, T.C. Menp. 1984-167. On the other hand, if a

firefighter’s contributions into a common neal fund are not
required as a condition of enploynent but are nmade voluntarily,
then such contributions are considered a personal expense that is

not deductible. See, e.g., Duggan v. Conm ssioner, 77 T.C 911

914-915 (1981).

It is obvious that the neal expenses petitioners deducted
were not incurred while petitioner was traveling away from hone
on business, and the expenses cannot be deducted on that ground.
Furthernore, nothing in the record would support a finding that
the contributions petitioner made to the common neal fund were
made ot her than voluntarily. Petitioners are not entitled to a
deduction for anmounts attributable to neal expenses included in
t he unrei nmbursed enpl oyee busi ness expense deduction clainmed for
each year.®

d. Expenses for Uniform Mai nt enance

The unrei nmbursed enpl oyee busi ness expense deduction clai ned
on petitioners’ returns includes $1,514 and $1,580 for 2003 and
2004, respectively, for uniform maintenance. Uniform mai ntenance

i ncludes the cost of dry cleaning, polish for petitioner’s shoes

Even if otherw se allowable, we note that the anmount
deducted for neals expenses each year greatly exceeded the anount
actual |y expended.
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and brass/silver, and the occasional itemthat is not covered by
the yearly uni form al |l owance.

Expenses for unifornms are deductible if the uniforns are of
a type specifically required as a condition of enploynent, the
uni fornms are not adaptable to general use as ordinary cl othing,

and the uniforns are not worn as ordinary clothing. Yeomans v.

Commi ssioner, 30 T.C 757, 767-769 (1958); Wasik v. Conm ssi oner,

T.C. Meno. 2007-148; Beckey v. Commi ssioner, T.C Mno. 1994-514.

Petitioner was required to wear a uniform provided by the Gty of
D ckson as a condition of his enploynment as a firefighter.
Petitioners did not offer any evidence to substantiate the
deductions cl ainmed for uniform mai ntenance. In the absence of
any substantiating evidence, we find that petitioners are
entitled to a deduction of $500 for each year in issue. See

Cohan v. Conmmi Sssi oner, supra.

2. Lawn Care Schedul e C Deducti ons

For 2003 the Schedul e C expense deductions in dispute are:
(1) $2,760 for car and truck expenses, (2) $250 for | egal
expenses, (3) $501 for supplies expenses, (4) $990 for other
expenses; and (5) some portion of the $30,366 depreciation and
section 179 expense deduction. As noted, petitioners now concede
that the depreciation and section 179 expense deduction was

overstated by $11,694 (an anount attributable to a Dodge truck).
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Petitioners submtted bank records, credit card conpany
records, receipts, and other witten docunents to substantiate
t heir deductions. The organi zation of the documents as relating
to the deductions in dispute | eaves nuch to be desired.
Neverthel ess, after a careful review of the docunents we find
that petitioners are entitled to the 2003 Schedul e C deducti ons
as claimed, with the exception of the portion of the depreciation
and section 179 expense deduction attributable to the Dodge
truck.

Petitioner testified that Spoon’s was sold sonetinme near the
end of 2003.7 The sale of the business in 2003 perhaps expl ai ns
why the 2004 Schedule C shows no incone. What remains
unexpl ai ned is why deductions attributed to that business are
clainmed for 2004. Petitioners’ failure to justify or otherw se
expl ai n busi ness expense deductions clained for 2004, the year
follow ng the year that the business apparently was sold,
requires that respondent’s disallowance of those deductions be
sust ai ned.

3. Farnmng Activity Schedul e F Deducti ons

According to petitioners, the expense deductions clainmed and
resultant | oss shown on the 2004 Schedul e F are all owabl e because

t he expenses were paid or incurred in connection with a “trade or

'He was | ess than certain on the point, but petitioners
provi ded nothing else to otherw se establish the date the
busi ness was sol d.
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busi ness”. According to respondent, petitioners’ farm ng
activity did not qualify as a trade or business during 2004 and
expenditures incurred in connection with that activity are
deducti ble only as provided by section 183.

To be engaged in a trade or business within the neaning of
section 162(a) and section 165(c) (1), a taxpayer nust conduct the

activity with continuity, regularity, and for the primary purpose

of deriving a profit. Conm ssioner v. G oetzinger, 480 U S. 23,
35 (1987). \Whether a taxpayer is carrying on a trade or business
requi res an examnation of all of the facts in each case. 1d. at
36.

Petitioners’ evidence on the point consists of the
followng: (1) They lived on property, owned by the parents of
one of them which was at one tine used as an operating farm (2)
two heifers were purchased and apparently kept on the property
during 2004; and (3) petitioner observed that nobody “farns as a
hobby”. To the extent that petitioner’s observation suggests
that farmng is an arduous activity, we agree. Keeping
petitioner’s observation in mnd, as we view the matter, living
on a famly farmand the purchase of two cows, w thout nore, does
not a farnmer make. Petitioners have failed to denonstrate that
the farmng activity was conducted with “continuity and
regularity” and “for the purpose of making a livelihood” as

necessary to be considered a trade or business within the neaning
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of section 162. 1d. at 28, 35. Respondent’s disall owances of
deductions clainmed in connection with that activity are
sustained. Petitioners are not entitled to a deduction for
expenses or the | oss shown on the 2004 Schedule F

4. Charitable Contribution Deductions

According to petitioners, the charitable contribution
deductions of $1,200 and $6,896 claimed on their 2003 and 2004
returns, respectively, consist of contributions by check to
Sl ayden Bapti st Church.

In general, a taxpayer is allowed to deduct any
contributions or gifts nmade to qualifying organizations for their
use. See sec. 170(a). Section 1.170A-13(a)(1), Incone Tax
Regs., requires that a charitable contribution deduction, whether
made by cash or otherw se, be substantiated by at |east one of
the followng: (1) A canceled check; (2) a receipt fromthe
donee charitabl e organi zati on show ng the nanme of the donee, the
date of the contribution, and the ampunt of the contribution;? or
(3) in the absence of a canceled check or receipt fromthe donee
charitabl e organi zation, other reliable witten records show ng
t he nane of the donee, the date of contribution, and the

anmount of the contribution. The reliability of the records is

8A letter or other communication fromthe donee charitable
organi zati on acknow edgi ng recei pt of a contribution and show ng
t he date and amount of the contribution constitutes a receipt.
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determ ned on the basis of all the relevant facts and
circunstances. See sec. 1.170A-13(a)(2), Incone Tax Regs.

Al t hough petitioners claimto have nade the contributions by
check, they presented no cancel ed checks or other acceptable
substanti ati ng docunents showi ng any contributions. That being
so, they are not entitled to the charitable contribution
deductions cl ainmed on their 2003 and 2004 returns, and
respondent’ s disall owance of those deductions is sustained.

B. Onitted | ncone

The 2003 deficiency results in part fromthe disall owed
deductions di scussed above. It also results in part from
respondent’s adjustnent increasing the incone reported on Spoon’s
Schedule C, and we turn our attention to that adjustnent.

During 2003, deposits totaling $14,589 were nmade to the
busi ness account, but the Schedule C shows incone of only $6,014.
Respondent increased petitioners’ incone by the difference; that
is, $8,575.

Taxpayers mnmust keep adequate books and records from which
their correct tax liability can be determned. Sec. 6001.
Petitioners’ business records, which consist in part of the
monthly statements for the business account, show deposits in
excess of the anmobunt reported as inconme. According to
petitioner, the business account was used exclusively for

busi ness purposes and the inconme generated by the business was
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deposited into that account. Petitioners’ business records
support respondent’s adjustnent, and petitioners have failed to
explain the difference between the inconme established by the
busi ness records and the inconme reported on the Schedule C
Respondent’ s adj ustnent, therefore, is sustained.

C. The Accuracy-Rel ated Penalties

Lastly, we consider whether petitioners are |liable for
section 6662(a) accuracy-related penalties. For each year in
i ssue, respondent has determ ned that they are.

Various grounds for the inposition of that penalty are set
forth in the notice of deficiency. Nevertheless, if it is shown
that petitioners acted in good faith and there is reasonable
cause for the deficiency for each year, then the section 6662(a)
accuracy-related penalty is not applicable to either. See sec.

6664(c); Hi gbee v. Comm ssioner, 116 T.C. 438, 446-447 (2001).

For each year in issue, petitioners relied upon a paid
incone tax return preparer to prepare their Federal incone tax
return and to conpute the tax liability shown on the return. W
are satisfied that petitioners had reasonabl e cause and acted in
good faith wth respect to the underpaynent of tax that wll
remain for each year. See sec. 6664(c). They are not l|iable for
the section 6662(a) accuracy-related penalty for either year in

i ssue.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




